I n the previous Legal Issues column (November 1997) , the discussion was about workers' compensation claims and focused on three of the six elements necessary to successfully obtain benefits. As discussed previously, to claim workers' compensation benefits:
• the individual must be classified as an "employee," • the injury must have occurred in the "course of employment," and • the injury must be "work related."
The fourth element requires that the employee must claim the harm suffered is a type intended to be covered by the state's workers' compensation fund. Recently, much litigation has surfaced about the coverage afforded to psychological injury in the absence of a physical component. Some states offer compensation for such injuries, while others do not.
• A paramedic claimed her job caused posttraumatic stress disorder. She was one of the first health care personnel at the scene of a gruesome vehicular accident involving five teenagers. One week later, she responded to an equally traumatic accident. Some years later, she began to have flashbacks related to the accidents. She suffered headaches, crying spells, and experienced difficulty concentrating. Her employer claimed that the psychological injury was not compensable in the absence of a physical injury. However, the court ruled that such an injury could merit benefit coverage (Means v. Baltimore County, 689 A.2d 1238 [Maryland] 1997).
A different conclusion was reached in the following case.
• An employee claimed she suffered an emotional collapse as a result of constant worry about job security. She did not suffer any physical injury. The court ruled that benefits were restricted to physical injuries by the state legislature (Frantz v. Campbell County Memorial Hospital, 932 P. 2d 750 [Wyoming] 1997). Benefits were granted in the following tragic case involving the suicide of a union business manager.
• After the local union experienced severe financial problems, the manager was reportedly frustrated and depressed. Physicians testified the depression lead to the man's death. The court ruled that the emotional toll suffered by the financial strains in the union did lead to the employee's untimely death (Matter of Miller of International Brotherhood of Electrical Workers, 654 N.Y.S. 2d 460 [New York] 1997 ).
In addition to the controversy regarding psychological injuries, some cases involve a debate of which diseases (rather than job incurred injuries) are covered by workers' compensation.
• An airline reservation agent claimed continuous exposure to bright fluorescent lights caused arm discoloration, eye problems, and joint pain. She was diagnosed with photosensitivity. Because Virginia law does not compensate gradually incurred traumatic injuries, the claim was denied (United Airlines, Inc. v. Walter, 482 S.E. 2d 849 [Virginia] 1997).
Recordkeeping tip: When an employee claims a psychological injury, make certain that employee denial of any accompanying physical injury is recorded in the health record.
The fifth element requires that the injury sustained must not have been the result of intoxication or horseplay. However, it is interesting to note that practical joke injuries are often covered.
• An employee was a security guard for an armored truck company. His job required carrying a gun. While riding in an armored truck with two other employees, the claimant pulled out his gun, pointed it at his chin, and pulled the trigger. When nothing happened, the employee pulled the trigger again and killed himself. His family applied for workers' compensation death benefits. The court ruled that the tragic injury did not arise out of his employment. Rather, the game of Russian Roulette was absolutely unrelated to his job duties (Money v. Coin Depot Corp. 691 A.2d 400 [New Jersey] 1997). • An employee was injured when she was tripped by a cashier who intentionally stuck her foot out in the employee's pathway. As a result, the employee experienced a back injury requiring surgery. The injured employee did not want to seek workers' compensation. Instead, she intended to privately sue the company and the cashier. The court ruled that workers' compensation covered such pranks done in fun and without intention of inflicting serious injury (Briger v. Toys R Us, 653 N.Y.S. 2d 199 [New York] 1997 ).
• An employee was hired to assemble tractor trailers. The night before he reported for the 7:00 a.m. shift, he drank a half gallon of vodka . On his morning break, he drank two beers. In the early afternoon , he climbed a narrow scaffold suspended 18 feet in the air. He subsequently fell off. Another worker testified that the employee acted "normal" before the accident and further stated the scaffolding was unstable. Although the employer wanted to deny benefits due to the man's blood alcohol level (estimated to be 0.29%), the court ruled in favor of the employee because there was insufficient evidence that alcohol was the sole cause of the accident (Warner v. Vanco Manufacturing, Inc. 690 A. 2d 1126 [New Jersey] 1997 ). • A man was hired to work on an employer's roof. He was an alcoholic with a history of alcohol related seizures. He went on a 9 day drinking binge. Four days after he returned to work, he fell off the roof. The temperature was about 90°at the time of the fall, and his blood alcohol level was zero. The employer wanted to deny benefits on the ground s that the accident was alcohol related. The court ruled that the man was entitled to benefits, as no evidence was pre-sen ted that showed drunkenness caused the fall (Tharp v. Southern Gables Inc. No. COA96-573 [North Carolina] 1997 ).
Recordkeeping tip: The employee's health record must reflect any signs of intoxication in behavioral terms. For example, rather than recording "employee appears to be intoxicated," it is suggested that the nurse record, "When the employee entered the clinic, he was quite unsteady on his feet , spoke in slow, slurred speech, and had red bloodshot eyes. Odor of alcoholic beverage detected."
The sixth element requires that the claimant must not have been found to have misrepresented the level of disability . Recent media coverage has focused on employee fraud and misrepresentation . This has lead to a proliferation of private detectives (armed with video cameras) following "injured" employees for surveillance purposes.
With these six basic elements in place, the parties may still wind up fighting in court about the manner in which an injury was characterized (permanent total, permanent partial, temporary total, temporary partial, etc.). In addition, the parties may disagree about the dollar amount or nature of the award.
• An employee worked for a food service department when she fell and broke her hip. The employer paid benefits based on a 20% functional impairment. However, she also requested reimbur sement for the purchase of a larger car. At the hearing, she presented a letter from her doctor stating that it was too hard for her to climb into a smaller car. The court did not allow for the requested reimbursement since it was not categorized as "medical treatment." Additionally, the car was not reasonably necessary to relieve the woman from the effects of the injury (Hedrick v. U.S.D., 935 P. 2d 1083 [Kansas] 1997).
• An employee was injured at work . Despite two surgical procedures performed to correct the injury, the back pain continued. The physician prescri bed a newl y developed bone fusion operation to alleviate her discomfort. Although there were other more widely available treatment options , the physician believed that this procedure would be most beneficial. The employer argued that it should not have to pay for non-FDA approved treatment. However, the court ruled that nothing in the law limited the employee's treatment options to those previously approved by the FDA (Williams v. West Central Georgia Bank, 483 S.E.2d 607 [Georgia] 1997).
From these lawsuit examples, it is clear that various jurisdictions view workers' compensation claims differently and that each state may have its own interpretation of workers' compensation legislation. The nurse is advised to seek counsel in the state in which the incident occurs for further guidance.
